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Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 820(a), seeking civil penalty assessnments for
four alleged violations of certain mandatory safety standards
found in Parts 75 and 77, Title 30, Code of Federal Regul ati ons.
The respondent filed an answer contesting the alleged violations,
and a hearing was held in Washi ngton, Pennsylvania. Three of the
violations were settled, and testinony and evi dence was received
with respect to the remaining violation. The parties filed
posthearing briefs, and | have considered their respective
argunments in my adjudication of this mtter.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
Pub. L. 95-164, 30 U.S.C. O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. O 820(i).
3. 30 C.F.R O 75.1725(a).

4, Conmmission Rules, 29 C.F.R [0 2700.1 et seq.
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| ssues

The issues presented are (1) whether the cited conditions or
practices constitute a violation of the cited standard; (2)
whet her the alleged violation was significant and substantia
(S&S); and (3) the appropriate civil penalty to be assessed for
the violation taking into account the civil penalty assessnent
criteria found in section 110(i) of the Act.
Stipul ations

The parties stipulated to the following (Tr. 6; Exhibit
(ALJ-1):

1. The Shannopin Mne is owned and operated by the
respondent and it is subject to the jurisdiction of the
Act .

2. The presiding judge has jurisdiction in this
proceedi ng.

3. The citation and term nation in this case were
properly served by a duly authorized representative of
the Secretary of Labor upon an agent of the respondent
at the date and place stated therein and may be
admtted into evidence for the purpose of establishing
that they were issued.

4. The parties stipulated to the authenticity of their
exhibits but not to the relevance or the truth of the
matters asserted therein.

5. The alleged violation was abated in a tinely
f ashi on.

6. The respondent's history of assessed violations for
the two year period prior to the issuance of the
subj ect citation was 764.

7. The inposition of the proposed civil penalty wll
have no affect on the respondent's ability to remain in
busi ness.

8. The respondent's annual coal production is
approxi mately 1,246, 799 tons.

Di scussi on

The parties decided to settle three of the contested
citations and they filed a notion pursuant to Comm ssion Rule 30,
29 C.F.R 0O 2700.30(c), seeking approval of their proposed
settl enents. Testinony and evidence was received with respect to
the following citation which the parties were unable to resolve
by settlenent (Exhibit P-A).

Section 104(a) "S&S" Citation No. 3702139, issued on May 24,
1991, by MSHA | nspector Ronald E. Hixson cites an alleged
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vi ol ati on of mandatory safety standard 30 C.F. R 0O 75.1725(a),
and the cited condition or practice is described as follows:

Shuttle car serial No. 6024 |located in the 2 West
section was not being maintained in safe operating
condition. The canopy was bent forward and there were 2
broken wel ds where the standards were previously
attached to the shuttle car. The shuttle car was

i medi ately renmoved from service. There were 4
citations issued under 75.1725(a) during the inspection
period 10/2/90 to 2/5/91.

Petitioner's Testinmony and Evi dence

MSHA | nspector Ronald E. Hixson testified as to his
experience and training and he confirmed that he conducted a nne
i nspection on May 24, 1991, and that he issued the contested
citation after finding that the cited shuttle car canopy was
damaged. M. Hi xson stated that the canopy appeared to be
striking the mne roof or some other object in the mne, and he
observed two broken welds on the inside standards or |egs that
support the canopy and the canopy was leaning in a forward
position. He believed that there was a danger for anyone to
operate the car in that condition. The car was available for
operation and it was not |ocked out or tagged. If a piece of
equi pnment is not safe, it should be | ocked and tagged out, or as
a mnimum tagged out. The car was |located in the working section
and he had requested the section foreman to have soneone tramthe
car down the intake escapeway so that he could examine it for
perm ssibility. The power was off when M. Hi xson exam ned the
machi ne (Tr. 7-13).

M. Hi xson identified a copy of his inspection notes,
i ncluding a sketch of the canopy, and he confirmed that it was
supported by four |egs, or standards, one in each corner. He
stated that the two broken welds were | ocated on the two | egs
closest to the inside of the car and that the canopy was | eaning
in a forward direction towards the front of the car. The
standards were approximately 24 to 30 inches Iong, and they are
wel ded to the frame of the car to provide support for the canopy.
The broken welds were approximtely "a couple of inches off" the
bottom of the standards. He found nothing wong with the welds at
the base of the standards and at the canopy roof. If the welds
were intact the canopy would be "in a straight up and down
position". However, with the broken and danmaged wel ds, the canopy
was pushed forward. He took no neasurenents and did not know the
degree of lean of the canopy, but "it was clearly visible to the
naked eye" (Tr. 13-18).

M. Hixson confirnmed that he cited a violation of section
75.1725 (a), but could have cited a violation of
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section 75.1710. However, he decided that section 75.1725(a) was
nor e appropri ate because he was concerned about someone operating
t he machi ne and he wanted to take it out of service. He believed
that the broken welds rendered the machi ne unsafe because the
canopy was obviously striking sonething very hard and he feared
that the canopy mght fall into the operator's conpartnent and
injure the operator. He was al so concerned that the canopy woul d
not withstand the pressure that it was designed and certified to
take in the event of a roof fall. The fact that the mine has a
ot of reportable roof falls which have occurred above the roof
support anchorage zone added to his concern that the canopy was
not in a safe condition. He identified copies of MSHA Form
7000-1, submitted by the respondent during the period March 14,
1991 to March 11, 1992, reporting roof falls in the 1, 2, and 3
West sections of the mne, and he identified the areas where the
falls occurred on a mine map used in the course of the hearing
(Tr. 19-24; Exhibit P-D).

M. H xson stated that he based his "significant and
substantial” hazard finding on the following (Tr. 25-26):

A. 1've got a canopy that's danmaged through striking
sonet hing very hard. |'ve got a situation where a
canopy could fall on sonebody and hurt them of which
it has happened in the past.

|'"ve got a situation where |'ve got a canopy that is
supposed to withstand so many pounds of pressure in a
vertical position, and now | have one |eaning in, not
totally horizontal, but it's |leaning forward and the
standards are not straight up and down. And | have no

i dea to know now whether it can withstand the pressures
that the certified engineer certified it wll

wi t hst and.

M. Hi xson stated that his "S&S" hazard finding was al so
i nfluenced by the fact that he did not know who mi ght be
operating the shuttle car at any given tine. Although an operator
who was aware of the fact that the damaged canopy was striking
the roof mght avoid that particular route of travel, soneone
assigned to drive that nmachi ne who was not aware of the tramm ng
route of travel or that the canopy was striking the roof m ght
take a hazardous route causi ng enough additional damage which
m ght result in the collapse of the canopy. If the damaged canopy
col |l apsed and fell on the nachine operator, it was reasonably
likely that he would be injured. In the event of a roof fall, and
t he canopy did not hold the roof material, the operator could be
killed (Tr. 26-27). M. Hi xson was aware of past incidents where
a canopy has collapsed and injured an operator, but not at the
respondent's mine (Tr. 28-29; Exhibit P-E)
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M. Hi xson confirnmed that he found a noderate degree of
negl i gence and that he based this finding on the fact that the
canopy was going to be repaired on an idle shift or over the
weekend (Tr. 29). However, he also believed that the canopy was
unsafe and that it should have been repaired i nmediately. A new
canopy was installed and the citation was term nated (Tr. 30).

On cross-exam nation, M. Hixson confirned that he opted to
cite a violation of section 75.1725 rather than 75.1710, because
he believed that the shuttle car was unsafe to operate and that
it would have endangered anyone who operated the car if he had
not taken it out of service. He did not believed that citing
section 75.1725 was contrary to the MSHA policy manual
instructions that section 75.1725 is only to be cited if no other
regul ation applies. He did not believe that section 75.1710, was
appl i cabl e because the canopy, as originally installed, was
proper, and that section does not address canopy mai ntenance (Tr.
31-32).

M. Hixson confirmed that he did not issue an inm nent
danger order because he observed no one under the canopy and the
car was parked in the cross cut. In support of his "reasonably
likely and fatal"” injury gravity finding, M. Hi xson explained
that since the damaged canopy was striking something very hard,
he believed that it could happen again and that further danage
could cause it to topple in on the operator. Further, with the
two broken wel ds and the canopy | eaning, he did not know whet her
it would withstand or hold the weight as it was originally
certified by an engi neer. Although he believed that he was
qualified to determne if the canopy was unsafe at the time he
observed it, he was not qualified at that tine to determ ne
whet her or not it would wi thstand 1800 pounds (Tr. 32-33).

M. Hixson confirmed that he made no nmeasurenents, and he
estimated that the roof of the canopy would be three to five
i nches above the head of the operator, but that this would depend
on the particular operator. The average mning height in the 2
West section averaged six to seven feet and he had no trouble
wal ki ng anywhere in the section (Tr. 32-33).

M. Hi xson expl ai ned his understandi ng of the neaning of

"reasonably likely to occur" as follows: ". . . the continued
presence of the situation, it's reasonably likely that it could
occur. . . that if |I continue to let it run that there's the

possibility that sonebody could be hurt" (Tr. 33). He further
expl ai ned that the 2 West section was a relatively new section
and that the large nunber of falls in the 1, 2, and 3 West
sections led himto believe that "If you plot the falls across
there, the likelihood of a fall occurring is reasonably likely to
occur in that area. That's a large nunmber of falls for an area of
that size" (Tr. 34).
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M. H xson agreed that a person wal king next to the shuttle
car and the mner helper are not required to have a canopy over
their heads, but that section 75.1710, requires that face haul age
equi pnment have a canopy for the operator. He pointed out,
however, that nost fall problens occur inby the |ast open
crosscut where equi pnent operators spend nost of their day at the
edge of unsupported roof and that the regul ations were witten to
provide themw th as nuch protection as possible since they are
di sturbing the roof and causing nost of the vibration (Tr.
35-36) .

M. H xson conceded that he had no way of testing the canopy
under ground as an engi neer would to determ ne whether it was
sufficient to hold its certified |l oad. He stated that the canopy
is designed to hold a vertical |oad rather than a horizonta
| oad, and he believed that the broken welds on two of the canopy
|l egs affected the integrity of the canopy. If the welds were
intact, the | egs would have been straight up and down, and they
woul d not have been damaged even if the canopy struck the roof.
He stated that the canopy was | eaning forward, and although he
could not state where the | egs were bent, he believed that
"somet hing had to be bent" since the canopy was tilting forward
(Tr. 38).

M. Hi xson confirnmed that he assunmed that the canopy
i nvolved in the accident at another mne operation (Exhibit P-E)
was a substantial canopy. He agreed that a new canopy which is
perfectly intact could fall on someone. He did not know whet her
the two shuttle cars were simlar, but believed that the mning
conditions were likely simlar (Tr. 41). He confirnmed that one
"canopy save" occurred at the Shannopin M ne when a niner
operator was covered up and had to be dug out, but he was not
aware of any rock falls on shuttle car canopies, and would only
know about such an incident if it is a reportable fall or someone
is entrapped (Tr. 42).

M. Hi xson stated that he detected no problens with the
wel ds on the |l egs of the canopy where they attached to the
shuttle car. The welds were covered with paint and he had no idea
what was under the paint. He did not know whet her the damaged
canopy would sustain any kind of |oad and stated that "possibly
one nore hit and it could cone down" (Tr. 43). However, he
bel i eved that the canopy woul d have defl ected small er pieces of
rock that might cause injuries (Tr. 43-44). He confirmed that
after observing the broken welds and the canopy |eaning, he
concluded that it would not do the job that it was engineered to
do. He also confirmed that he did not grab and try to shake the
two legs with the broken welds, and that the welds were
conpl etely broken and not sinply cracked. Based on the condition
of the canopy, he concluded that "it had to be striking sonething
on the nmine roof or sone other piece of equipnent fairly hard"
He was not certain whether the welds were part of
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t he canopy installation or the support, but confirned that the
wel ds hold the standards in an upright position. The purpose of
the canopy is to protect the operator fromrock falls or falling
materials (Tr. 45-50). M. H xson confirned that he did not
determ ne how | ong t he damaged canopy condition had exi sted and
that he did not seek out the person who operated the car on the
prior shift (Tr. 52).

Respondent's Testinmony and Evi dence

Joseph K. Caldwell, respondent's safety director, testified
that he was very famliar with the roof conditions at the m ne
He confirmed that roof falls have occurred "in a certain way",
and that 90 percent of the falls have occurred when everyone on
the section has noved 10 to 15 roons inby. Several weeks m ght
pass before the roof deteriorates, sags, and then eventually
falls out. He described the overall roof conditions as "good,
decent" (Tr. 53-54).

M. Caldwell agreed with the inspector's description of the
overal |l construction of the canopy. It was his understandi ng that
the base of the canopy | egs were substantially wel ded, and that
approximately 18 inches up the I egs the welds were broken on the
braces. He stated that the canopy legs fit inside the standards
and that the broken welds were on the standards (Tr. 54-56).

On cross-exam nation, M. Caldwell confirned that he did not
acconpany the inspector during his inspection on May 24, 1991
was not present when he exami ned the shuttle car and the canopy,
and that he did not exami ne the car or the canopy that day (Tr.
59-60). A new canopy was inmmediately installed to abate the
citation, but M. Caldwell did not inspect the damaged canopy
after it was replaced. He agreed that a canopy with two support
| egs or standards in a bent condition could present a problem
However, based on his know edge of a canopy that is substantially
constructed, and the fact that everything el se was basically
intact, he did not believe it was unsafe (Tr. 61-62). He stated
that there are bolts that fasten the legs to the canopy and that
"there is a certain degree of play in the bolt where it's
attached to the standard" and that it "could appear to be bent
| ooki ng" (Tr. 64).

I nspector Hi xson was recalled, and he confirned that he did
not measure to determ ne how far forward the two standards with
the broken welds were bent but that "it was obvious to the eye
whenever | first glanced at it that it was danaged . . . and
that's when | discovered that the welds were broken" (Tr. 64-65).
He agreed that a canopy does have "sone inherent play"” and that
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there is a slight tilt. In such a situation he would not cite it.
However, if he "feels that it's been damaged by being struck or
that there's a problem then I"mgoing to look a |lot closer™ (Tr.
64) .

M. H xson was of the opinion that the intent of section
75.1725 is to insure that the equipnent is safe for anyone who
operates it, but it does not require that equi pnent be maintai ned
exactly as it was when it was placed in operation underground. He
was not aware of any canopy testing conducted underground, or any
MSHA st udi es concerni ng damaged canopi es, or canopies with broken
wel ds. Hi s understanding of section 75.1710, is that it requires
an engi neer to subject a canopy ready for use to certain |oad
pressures stated in the regulation (Tr. 69).

MSHA' s Argunent s

Wth regard to the application of the canopy regul ations
found at 30 C.F.R 0O 75.1710 and 75.1710-1, MSHA takes the
position that these regul ati ons address only the conditions under
whi ch canopies are required, and the initial configuration
required so that a canopy may be certified as "substantially
constructed". MSHA states that the parties are in agreenment that
canopies are required in the respondent’'s mne and that the
canopy installed on the cited shuttle car was initially certified
as substantially constructed.

MSHA asserts that no cases have construed section 75.1710
and 75.1710-1 to inpose a requirenment that operators nmintain
cabs or canopies, and that in general, the case |aw discussing
viol ations of [O75.1710 or [O75.1710-1 have addressed whet her
canopies are required either in a particular mne, Eastover
M ning Co., 4 FMSHRC 1207 (July 1982); or on a particular piece
of equi pment, Peabody Coal Co., 11 FMSHRC 4 (January 1989);
Sewel | Coal Co., 5 FMSHRC 2026 (Decenber 1983); or whether
operating a piece of equipnent without a canopy is a significant
and substantial violation, Youghi ogheny & Ohio Coal Co., 10
FMSHRC 603 (May 1988).

MSHA confirms that its 1990 Program Policy Manual, Volume V,
Part 75, pg. 158, instructs that section 75.1725(a) "in no way
affects enforcement of other mandatory safety standards and
shoul d be used only where such condition is not covered by any
ot her regulation". MSHA concludes that since the cited condition
is not covered by any other regulation the inspector
appropriately cited a violation of section 75.1725(a), and that
the issue presented in this case is whether or not the shuttle
car canopy, "which had sustained extensive damage", was in a safe
operating condition.
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MSHA acknow edges that in order to establish a violation of
section 75.1725(a), it mnust establish the equipnment's use or
availability for use. (Explosive Technol ogi es International
Inc., 14 FMSHRC 59, 64-65 (January 1992). However, MSHA asserts
that a violation can occur even if the equi pnent is not in actua
use at the tinme the citation is issued, Explosive Technol ogi es
International, Inc., 14 FMSHRC at 65, citing Muntain Parkway
Stone, Inc., 12 FMSHRC 960, 962-963 (May 1990). In the instant
case, MSHA relies on the inspector's testinmony that the shuttle
car was | ocated on a working section and was avail able for
operation as it was not |ocked out or tagged out and that the car
operator trammed it down the intake escapeway so that the
i nspector could inspect it.

Citing Peabody Coal Conpany, 1 FMSHRC 1494, 1495 (Cctober
1979), MSHA asserts that section 75.1725(a) required the
respondent to nmaintain the shuttle car canopy in safe operating
condition and to renmove the unsafe canopy or car from service
MSHA concl udes that derogation of either duty constitutes a
violation of the cited section. Citing Consolidation Coa
Conpany, 11 FMSHRC 2279, 2282 (Novenber 1989), quoting Webster's
Third New International Dictionary, 1986 Edition, MSHA points
onmt that "safe" has been defined as "free from damage, danger or
injury, secure . . . " MSHA asserts that section 75.1725(a) is a
recogni zed broad safety standard ai ned at preventing hazardous
conditions as well as correcting them that it is not necessary
for the hazard to fully materialize before renedial action is
required, and that if unsafe equipnent is operated, a violation
exi sts whether or not the operator knew of the unsafe condition
Secretary v. Al abama By-Products, 4 FMSHRC 2128, 2131 (Decenber
1982); Peabody Coal Conpany, supra at 1 FMSHRC 1495; Peabody Coa
Conpany, 2 FMSHRC 1683, 1684 (June 1980).

Rel yi ng on the Conmi ssion's decision in the Al abam
By- Products case, supra, at 4 FMSHRC 2129, MSHA points out that
the standard for determ ning whether nachinery is in "safe
operating condition" is "whether a reasonably prudent person
famliar with the factual circunstances surrounding the alleged
hazardous condition, including any facts peculiar to the m ning
i ndustry, would recogni ze a hazard warranting corrective action
within the purview of the applicable regulation'. MSHA also cites
Secretary v. ldeal Cenment Co., 13 FMSHRC 1346, 1348 (Septenber
1991), a case in which the "reasonably prudent person" test was
applied to an alleged violation of 30 C.F.R 0O 56.9002, requiring
t hat equi pnent defects affecting safety be corrected before
equi prent i s used.

MSHA mai ntai ns that the respondent violated section
75.1725(a) by its failure to maintain the canopy in a safe
operating condition. MSHA concludes that the inspector was
correct in his conclusion that a violation existed based upon the
results of his investigation. In support of this conclusion
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MSHA relies on the testinmony of the inspector that the canopy was
| eaning forward, its | egs were bent, and that the welds which
held the inner |egs upright were conpletely broken. MSHA points
out that the respondent presented no testinony disputing the

i nspector's factual testinony regarding the condition of the
canopy at the tinme of the issuance of the citation, but instead,
presented only the testinony of Safety Director Joseph Cal dwell
who did not view the canopy either before or after the issuance
of the citation.

Al t hough M. Caldwell was of the opinion that the broken
wel ds were not on the canopy | egs but on the standards attached
to the shuttle car, which the canopy legs fit inside of, MSHA
asserts that if these "standards" (which M. Caldwell suggests
were not a part of the canopy but were attached to the shuttle
car) were bent, sinply putting a new canopy on would not solve
the probl em because the canopy would still be |eaning forward.
Alternatively, if the canopy |egs were bent, as the inspector
testified, and the welds held the legs to the frame of the
shuttle car, MSHA concludes that placing a new canopy wth
straight legs on the shuttle car and rewel ding the | egs, would
alleviate the problem MSHA asserts that there is no dispute that
the violation was abated by replacing the old canopy with a new
one and no attenpt was nade to correct the problemby sinply
repairing the broken welds. MSHA points out that M. Cal dwel
admtted that the damage to the canopy involved the "integrity of
the structure" which the respondent's mai ntenance enpl oyees wil |l
not attenpt to repair (Tr. 63).

MSHA believes that it is clear that given the factua
ci rcunst ances surroundi ng the damaged canopy, including the
hi story of roof falls peculiar to the mne, a reasonably prudent
person shoul d have recogni zed the danger of allowi ng a shuttle
car with a visibly | eaning canopy to continue to operate. In
support of this conclusion, MSHA asserts that the inspector
recogni zed two possible hazards in allowing the shuttle car to
continue in use. One hazard was that the canopy would not be able
to protect the shuttle car operator in the event of a roof fall
The inspector testified that the canopy is designed to hold a
vertical |load, and when it is |leaning, and the | egs are bent, he
believed that it was questionable that the canopy would be able
to withstand the pressures it is designed and certified to take.

MSHA further points out that the i nspector was aware that
the m ne had a significant history of roof falls, particularly in
the West sections of the nmine, where the shuttle car was
operating. MSHA concl udes that a reasonably prudent person,
famliar with the significant history of roof falls in the M ne,
shoul d have recogni zed that the visibly |eaning canopy with
broken wel ds where the canopy | egs shoul d have been attached to
the frame of the shuttle car was unsafe and presented a hazard
t hat warranted



~1188

corrective action. MSHA further concludes that the condition of
the canopy itself presented a hazard, in that the canopy was
likely to collapse in on the operator of the shuttle car. MSHA
believes that this was not a situation where the canopy shuttle
car had scratches or mnor dents fromstriking the roof or
deflecting falling objects, but rather, the shuttle car had
become damaged by striking sonmething particularly hard and that
hitting the mine roof would cause further danage to the shuttle
car, which could be enough to cause it to coll apse.

Finally, MSHA asserts that it is clear that a reasonably
prudent person, famliar with the fact that a canopy on a shuttle
car is obviously leaning; that the ability of the canopy to
wi t hstand the anount of pressure which it is certified to
withstand in the event of a roof fall is seriously conprom sed by
its |l eaning position; that although canopies are designed to
wi t hstand sonme damage from bunping the mne roof, the extent or
degree of this canopy's decline, as well as the bent legs on this
canopy, indicated that the canopy had stricken sonething hard,
nmost |ikely area(s) of the roof; that operators of face equi pnent
such as shuttle cars are nore frequently exposed to unstable roof
and roof falls; and that there was a significant history of roof
falls in the West section of Shannopin M ne; would recogni ze a
hazard warranting i nmedi ate corrective action
Respondent's Argunents

The respondent asserts that MSHA has failed to prove that
the condition of the cited canopy in question caused the shuttle
car to be in an unsafe operating condition, and that it has no
proof to support the alleged violative conditions described in
the citation. In support of its argunment, the respondent
mai ntains that MSHA's case rests primarily, if not solely, on the
i nspector's visual exam nation that the canopy was | eani ng and
two wel ds were broken. The respondent relies on the frequent
adm ssions by the inspector (Tr. 26, 32, 37), that he did not
know whet her the canopy would withstand the pressures it was
required to withstand, and it concludes that these admni ssions
al one support a conclusion that MSHA has failed to prove the
shuttle car was in an unsafe operating condition

The respondent states that a close | ook at the evidence in
this case shows that the inspector's allegations in the citation
have no reasonabl e foundation. In support of its conclusion, the
respondent points out that the canopy legs fit into additiona
| egs or standards which were wel ded onto the shuttle car, and
that these additional |egs or standards were intact and there
were no defects where the legs of the canopy were attached to the
canopy itself (Tr. 17, 43, 55, Gov't Exh. B). Conceding that
there were two broken welds on the inner two | egs of the canopy,
the respondent points out that the welds on the outer |egs were
intact and that the inspector was not aware of the purpose of the
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broken wel ds and adnitted that the tilt on the canopy posed no
problem (Tr. 15, 17, 65). Respondent further asserts that the
canopy could not have been tilted to any great degree because the
two outside welds were intact indicating that there was very
little tilt to the canopy.

The respondent points out that M. Caldwell and the
i nspector confirmed that there is sone "play" in the canopy where
the leg fits into the standard (Tr. 64-65). Respondent asserts
that the canopy | egs, placed in the standards, provided the
requi red support for the | egs. Respondent suggests that the welds
were apparently only an attenpt to elimnate some of the play or
| ooseness where the legs fit into the standards, even though the
play itself did not present a hazard (Tr. 64, 65). Respondent
al so suggests that the welds may have been applied to prohibit
adj ust rent of the canopy, given the fact that it had been
scraping the roof at sonme tine in the past. Respondent asserts
that the evidence indicates that the welds were not even
necessary to maintain the canopy, and it subnmits that a conplete
absence of all four welds where the canopy |egs entered the
standards woul d have no significant inpact on the integrity of
t he canopy. The respondent further concludes that the evidence
fails to show that the inspector's basis for issuing the
citation, the tilt in the canopy and the two broke wel ds,
rendered the equi pmrent unsafe.

The respondent argues further that the fact that the
i nspector did not issue a citation alleging a violation of 30
C.F.R 0O 75.1710, which requires the shuttle car to be provided
with a substantially constructed canopy, indicates that the
shuttle car was provided with a substantially constructed canopy.
In support of this argunent, the respondent cites MSHA's policy
manual under section 75.1725, which states that "This section in
no way affects enforcement of other mandatory safety standards
and should only be used where such condition is not covered by
any other regul ation". The respondent concludes that since the
essence of the alleged violation is that the canopy was not
substantially constructed, the inspector, according to the MSHA
manual , shoul d have cited section 75.1710 rather than the "catch
all" section 75.1725(a). The respondent further concludes that
the inspector's explanation that section 75.1725(a) is the
appropriate standard is contradi ctory and unsupportive of his
position, and since he stated that section 75.1710 did not apply,
this indicates that the canopy was substantially constructed.
Finally, since the inspector indicated that section 75.1710 does
not address mmi ntenance, and that naintenance of the canopy was
adequate at the time (Tr. 31), respondent concludes that the
i nspector was concerned that the canopy may be unsafe at a future
time, hardly a basis for issuing a citation for the present
condi tion.
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Fi ndi ngs and Concl usi ons

Fact of Violation. Citation No. 3702139.

The respondent is charged with a violation of mandatory
safety standard 30 C.F. R 0O 75.1725(a), which states as foll ows:

Mobi |l e and stationary machi nery and equi pnment shall be
mai ntai ned in safe operating condition and machi nery or
equi prent in unsafe condition shall be renoved from
service imrediately.

In construing an identical mandatory safety standard
applicable to surface coal mnes (30 CF.R 0O 77.404(a)), the
Conmmi ssion in Peabody Coal Conpany, 1 FMSHRC 1494, 1495 (Cctober
1979), held that the regul ation i nposes two duties upon an
operator: (1) to mmintain nmachinery and equi pnent in safe
operating condition, and (2) to renove unsafe equi pnent from
service. The Commi ssion concl uded that derogation of either duty
constitutes a violation.

I n Al abama- By- Products Corporation, 4 FMSHRC 2128, 2129
(Decenber 1982), the Commi ssion upheld a violation of section
75.1725(a), and stated as foll ows:

[I]n deciding whether machi nery or equipnent is in safe
or unsafe operating condition, we conclude that the

all eged violative condition is appropriately neasured
agai nst the standard of whether a reasonably prudent
person familiar with the factual circunstances
surroundi ng the all egedly hazardous condition

i ncluding any facts peculiar to the mning industry,
woul d recogni ze a hazard warranting corrective action
within the purview of the applicable regulation.

Section 75.1710 authorizes the Secretary to require
substantially constructed canopies on shuttle cars in order to
protect the car operator fromroof falls and fromrib and face
rolls. Section 75.1710-1 requires shuttle cars to be equi pped
with "substantially constructed" canopies |ocated and installed
in such a manner to protect the car operator fromroof, face, and
rib falls or rolls. Pursuant to section 75.1710-1(d), a canopy is
considered to be "substantially constructed" if a registered
engi neer certifies that the canopy has the m ni num structura
capacity "to support elastically: (1) A dead weight |oad of
18, 000 pounds, or (2) 15 p.s.i. distributed uniformy over the
pl an view are of the structure, whichever is |esser"”.

MSHA' s policy manual interpretation of section 75.1725,
cites exanpl es of equi pnent defects which "could indicate that
such machi nery and equi pnment is not naintained in safe operating
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condition", and it states that a violation of section 75.1725
"woul d exist if such defects render the equipnment or machinery
unsafe to operate" (Enphasis added).

The parties are in agreenent that canopies are required for
shuttle cars operating in the respondent's nine and that the
canopy in question was initially certified as substantially
constructed when it was installed on the shuttle car in question.
MSHA' s position is that sections 75.1710 and 75.1710-1 only
address the mning conditions under which canopies may be
required, and the initial configuration required of a canopy
before it may be certified as "substantially constructed". MSHA
beli eves that these regul ations i npose no obligation or
requi rement on a mne operator to maintain the canopy in a
"substantially constructed" condition after it is initially
certified and installed on a shuttle car

| take note of the fact that MSHA's canopy safety standards
do not include any requirenents that canopies be maintained in a
"substantially constructed"” condition so as to continually neet
the m nimum structural criteria found in section 75.1710(d). In
short, once a canopy is certified as capable of w thstanding
certain structural pressures to which it nmay be exposed in the
event of a roof fall, there is no specific canopy standard to
i nsure that a canopy which has been subjected to "wear and tear"
in the actual mning environnment has not been rendered | ess than
"substantially constructed" after the passage of tine. In the
absence of such a canopy standard, an inspector necessarily nust
rely on a general "catch all" subjective standard such as section
75.1725(a), to determ ne whether or not an otherw se seem ngly
"substantially constructed"” canopy is nonetheless in "unsafe
condition" requiring its immediate removal from service. The
i nspector nmust also rely on a policy instruction which contains
no gui dance as to how one may nake and support a determ nation
that a particular piece of equipnment is unsafe solely because of
the presence of a damaged part.

The record in this case suggests that the inspector was
rather unsure as to which regulatory standard to cite (Tr.
67-68). On direct exam nation, he testified that he had
vi ol ations of both section 75.1710 and section 75.1725(a), but
opted to cite section 75.1725(a), because he wanted to take the
shuttle car out of service (Tr. 18). Although his inspection
notes (Exhibit G B), reflect that the canopy "was not being
mai nt ai ned safe", he testified that he considered the maintenance
of the canopy as "adequate at the tinme", and that section 75.1710
did not apply (Tr. 30-31). | find the inspector's belief that an
adequately maintai ned canopy is at the sane time unsafe to be
rather contradictory.

The respondent's argunments that the inspector should have
cited section 75.1710, rather than section 75.1725(a), and that
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his failure to cite section 75.1710, or to foll ow MSHA' s nanua

i nstructions supports its contention that the canopy was
substantially constructed and that the citation should be vacated
on these grounds ARE REJECTED. In upholding a violation of
section 75.1725(a), the Conm ssion in Al abama By- Products
Corporation, 4 FMSHRC 2128, 2132 (Decenber 1982), held that
MSHA' s pol i cy manual instructions are not officially promul gated
rul es binding upon the Comm ssion and that the failure of the

i nspector to follow such instructions did not invalidate the
citation.

The respondent's further suggestion that an inspector's
concern that a canopy may be unsafe at sone future tinme nmay not
support a citation for its present condition is not persuasive
and it is likewi se REJECTED. |In upholding a Conm ssion Judge's
decision affirmng a violation of section 75.1725(a), the U S.
Tenth Circuit in Md-Continent Coal and Col ke Conmpany v. FMSHRC
and Secretary of Labor, Septenber 24, 1981, 2 BNA MSHC 1450,
observed that "It is clear that Congress intended the Mne Act to
bot h renedy existing dangerous conditions and prevent dangerous
situations from devel opi ng". See al so: Al abama By- Products
Cor poration, 4 FMSHRC 2128, 2131 holding that ". . . . upon
observing the defective equipnent in issue, it was not necessary
for the inspector to wait until the feared hazard fully
mat eri ali zed before directing renedial action".

The respondent in this case is charged with an all eged
vi ol ati on of section 75.1725(a), and the fact that the inspector
opted to cite that regulatory standard, rather than another one
is irrelevant. The selection of an appropriate standard to cite
is within the discretion of the inspector, and he assumes the
risk and possibility that he may not prevail when called upon to
prove an alleged violation at trial. In the case at hand, the
i ssue is whether or not the condition of the canopy, as observed
by the inspector, rendered it unsafe for inmediate and conti nued
use within the neaning of section 75.1725(a), and whether there
is a preponderance of credible probative evidence to support the
i nspector's belief that a tilted canopy with two broken wel ds was
i pso facto unsafe. The burden of proof lies with MSHA, and "the
fact of unsafeness, rather than the reason for the unsafeness, is
rel evant”, Secretary of Labor v. Kenny Richardson, 3 FMSHRC 8, 14
(January 1981), affirnmed by the Sixth Circuit at 689 F.2d 632
(1982), Cert. denied, No. 82-1433, May 16, 1983. A | ack of
reliable and substantial evidence of an actual equi pnment defect
affecting safety justifies the disnissal of a citation, B.K S
M ning Co., Inc., 2 FMSHRC 998 (April 1980), final Comm ssion
order June 9, 1980. Both of these cases concerned all eged
violations of 30 CF.R 0 77.404(a), a surface mning standard
contai ning | anguage identical to section 75.1725(a).

In this case, the inspector primarily relied on two factors
in concluding that the canopy was unsafe, namely, the tilt in the
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canopy and the two broken welds. MSHA maintains that the ability
of the canopy to withstand the anount of pressure which it is

certified to withstand in the event of a roof fall is seriously
conprom sed by its | eaning position. However, on the evidence
presented in this case, | cannot conclude that the tilt or |ean

observed by the inspector proves that the canopy was in an unsafe
condition requiring its i mediate renoval from service. The

i nspector did not speak with anyone who nay have operated the
shuttle car while coal was being produced, nor did he ascertain
when the car was | ast inspected or how |long the condition in
questi on may have existed. Further, although the inspector
testified that he had taken a college class in "strengths and
materi al s and a physics class, that he "knew t he equi pnrent"”, and
that a canopy is designed to hold a vertical |oad rather than a
hori zontal load (Tr. 37), there is no evidence that he had any
particul ar engi neering expertise.

The inspector candidly admtted that he had no i dea whet her
t he canopy would withstand the weight that it was certified to
hold in the event of a roof fall and that he was not qualified to
determ ne whether or not the canopy could "wi thstand the 1800
pounds or not" (Tr. 26, 32-33). (I take note that section
75.1710-1(d) requires a certified canopy wei ght |oad capacity of
18, 000 pounds). Further, the inspector acknow edged that he took
no neasurenents, and did not know the degree of |ean of the
canopy (Tr. 64). He also agreed that a canopy does have "sone
i nherent play" and slight tilt, and that in such a situation, he
would not cite it unless he "feels that it's been danaged by
bei ng struck or that there's a problent (Tr. 65). He confirned
that he did not grab the support posts where the welds were
| ocated and attenpt to shake them and he indicated that even if
he had done so, the canopy posts do have sone "play" in them (Tr.
45). He could not say whether or not the support posts would have
noved freely if he attenpted to shake themwi th his hands, and he
found no need to nmake this "hand test" (Tr. 46).

Contrary to MSHA's assertions that the canopy |egs were
bent, and that two of the welds which held the inner |egs upright
were conpletely broken, the citation, as witten, fails to
descri be any bent |egs or standards, nor does it state that the
broken wel ds were | ocated where the | egs or standards attached
directly to the canopy or the shuttle car. The citation states
that the 2 broken wel ds were | ocated where the standards were
previously attached to the shuttle car. Although the inspector's
notes include a notation that "the standards were bent forward"
the di agram of the canopy made by the inspector does not depict
any bent |egs, and when he was asked to | ocate the bent |egs on
the diagram he could not do so (Tr. 38). When asked whether or
not the legs were bent, the inspector replied that "the | egs were
bent"; "the |legs were |eaning, the canopy itself was | eaning
forward"; "sonmething had to be bent, for the canopy to be tilting
forward" (Tr. 38). The inspector initially believed that the
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canopy | egs and standards were one and the same (Tr. 14), whereas
the nore credible and unrebutted testi nony of M. Cal dwel
reflects that the canopy legs actually fit into the standards

whi ch were wel ded onto the shuttle car frame (Tr. 55-57).

Al though it is true that M. Caldwell was not with the
i nspector during his inspection because he was not at the nmine,
and he did not view the canopy when it was cited or shortly
thereafter when it was taken out of service, M. Cal dwel
nonet hel ess based his testinmony on his knowl edge of the shuttle
cars and canopi es, his observation of simlar canopies before and
after the citation, and the inspector's drawing of the cited
canopy in question (Tr. 56-57). He also testified that he had
previ ously seen the sane canopy many tinmes, and as late as "a
coupl e of days" prior to the inspection in question (Tr. 60). It
was M. Caldwell's understanding that the broken welds were on a
pi ece of bracing naterial approximately 18 inches fromthe base
of the standard, but that the base of the canopy |egs were
substantially welded (Tr. 54-55). | taken note of the fact that
M. Cal dwel|l has been empl oyed by the respondent for 17 years,
and his mning experience includes work as a safety inspector
section foreman, and the operation of shuttle cars, roof bolters,
and continuous mning machines, and | find himto be a credible
Wi t ness.

The inspector testified that the broken wel ds he observed
were not at the point where the legs are welded directly to the
canopy top and serve to support it, or at the base of the
standards (Tr. 16). This testinmony | ends some credence to M.
Caldwell's belief that the two broken wel ds may have been at one
of the brace locations, rather than on the | egs thenselves. The
i nspector also testified that he found nothing wong with any of
the welds at the roof of the canopy where the |l egs are attached
to support the canopy, or at the base of the supporting standards
whi ch were securely welded to the frame of the shuttle car and
whi ch served to support or house the canopy legs (Tr. 17, 43). He
bel i eved that the canopy woul d deflect snmaller pieces or rock
that m ght cause injuries (Tr. 17, 43).

MSHA' s assertion that the cited canopy "had substantia
extensi ve damage" is not supported by the evidence. The fact that
the canopy top showed evidence that it was probably scraping the
m ne roof, standing al one, does not support a finding of
"extensive damage", and the inspector acknow edged that it was
not unusual to see evidence of roof scrapes on a canopy top (Tr.
48-49). At nost, the evidence reflects the presence of two broken
wel d spots at a location up fromthe base of the two front canopy
| egs which were | ocated inside of the four standards which were
securely welded to the shuttle car frane. Under these
circunmst ances, and after careful review and consideration of al
of the testinmony and evidence presented in this case, | cannot
concl ude that MSHA has proved that the cited canopy was unsafe,
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or that the condition of the canopy, as observed by the

i nspector, rendered it unsafe and requiring its i mredi ate renova
fromservice. In short, |I cannot conclude that MSHA's evi dence
that the canopy was unsafe, a conclusion which in the fina
analysis is based on the inspector’'s observation of a forward
tilt in a canopy which has inherent "play", and two broken weld
spots up the side of two of the canopy | egs which are otherw se
substantially welded to the base of the canopy, and which are

i nsi de support standards which are securely welded to the frane
of the shuttle car, would | ead a reasonably prudent person
famliar with those circunstances to conclude that the canopy was
unsafe and shoul d have been i medi ately renoved from service. In
t he absence of such proof, | conclude and find that a violation
of section 75.1725(a), has not been established and that the
contested citation should be vacated.

As noted earlier, the parties agreed to settle the three
remai ni ng contested citations in this proceeding, and the
petitioner filed a notion pursuant to Conm ssion Rule 30, 29
C.F. R 0O 2700. 30, seeking approval of the proposed settlement.
The citations, initial assessnents, and the proposed settl ement
anounts are as foll ows:

30 CF.R
Citation No. Dat e Secti on Assessnent Sett| ement
3702086 5/13/91 77.1102 $227 $168
3702038 5/ 16/ 91 77.1102 $227 $50
3702134 5/ 16/ 91 75.220(a) (1) $350 $227

In support of the proposed settlement dispositions of the
three citations in question, the petitioner has subnmtted
information pertaining to the six statutory civil penalty
criteria found in section 110(i) of the Act. The petitioner also
submtted a full discussion and disclosure regarding the facts
and circunstances surroundi ng the issuance of the citations, and
a reasonable justification for the reduction of the origina
proposed civil penalty assessments. After careful review and
consi deration of the argunents in support of the notion to
approve the proposed settlenent, | conclude and find that the
proposed settlenment is reasonable and in the public interest.
Accordingly, pursuant to 29 C.F.R 0 2700.30, the notion IS
GRANTED, and the settlement |S APPROVED.

ORDER
I T 1S ORDERED THAT:

1) The contested section 104(a) "S&S" Citation No.
3702139, May 24, 1991, citing an all eged viol ation of
mandatory safety standard 30 C.F. R 0O 75.1725(a), IS
VACATED, and the petitioner's proposed civil penalty
assessment is DEN ED AND DI SM SSED.
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2) The respondent shall pay civil penalty assessments in
the settlement ampunts shown above in satisfaction of the
violations in question. Paynent is to be made to MSHA
within thirty (30) days of this decision and order, and
upon recei pt of paynent, this proceeding is dismssed.

Ceorge A. Koutras
Adm ni strative Law Judge



